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The financial market

The essence of the institute of the financial market, its
foundation, development and active use confirm the high
increase in the intensification of the utilisation of moneta-
ry resources. Therefore it is only obvious that market
economies must, along with the market in goods, servi-
ces and labour, use also the financial market.

The real market in goods and services, consumer
goods and means of production presumes also the redi-
stribution of available financial resources, where, likewise
as in the case of the market in goods and services, also
the financial market focuses on the demand and supply
of money and capital, creating the price for them, at
which participants in the financial market are willing to
perform the financial operations.

Economic entities experiencing a shortage of financial
resources come to the financial market with the aim of acqu-
iring funds. They will obtain them either in the form of loans
from various entities of the financial market, or they can
issue securities and through their sale obtain the necessary
funds. On the other hand, economic entities holding a tem-
porary surplus of financial resources, i.e. savings, come to
the financial market with the aim of investing them. In this
sense, investing means the purchase of assets that will app-
reciate in the future, bringing new money.

Based on these economic ideas it may be said that the
financial market is a place where financial brokers ensu-
re, by means of financial instruments, the movement of
short-, medium- and long-term capital between individu-
al economic entities. Naturally, this cannot stand for any
statutory definition of financial markets.

There will be no harm in taking a short detour at this
point to the field of terminological definitions of financial
markets. T. S. Maness describes the financial market as
“a mechanism by means of which the savings of one sec-
tor of the economy flow into another sector of the econo-

my”.9 V. Beneš and P. Musílek reckon that “on the financial
market the supply and demand of money and capital come
together, creating the price at which financial market parti-
cipants are willing to perform financial operations and
transactions. The financial market expresses more specifi-
cally the unity of short-term and long-term transactions in
the reproduction process of the modern economy.”10

With regard to examining financial market law, the most
accurate terminological definition of financial markets can
be said to be the idea of F. Mishkin that “the financial
market is a system of economic instruments, institutions
and relations that concentrates, allocates and redistribu-
tes financial resources between economic subjects on
a supply and demand basis.”11

Financial markets functions refer to the functioning
of the financial market as a whole. As mentioned above,
the basic function of the financial markets is to transfer
financial resources. Naturally, this is only a most global
view of the function of the financial market. With regard to
the fact that financial markets form a part of the financial
system, it is necessary to expand the functions by those
which also comprehensively depict the functioning of the
financial system as a whole. For the purpose of this artic-
le we can go along the functions given in the extensive
book “Finančný trh” [The Financial Market].12

• Deposit function – the financial market, by means
of institutions, creates room for people’s savings and their
depositing in relatively low-risk opportunities. The financi-
al market here mobilises all savings in order that they
may be used for various purposes.
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• Function of ensuring wealth – finančný trh ponúka
možnosť, ako uchovať bohatstvo. Kým pri investovaní do
vecí – nábytok, automobily, strojné zariadenia, hodnota
klesá, v prípade cenných papierov sa hodnota zvyšuje.

• Liquidity function – wealth in the form of various
financial instruments can be quickly exchanged for cash
with very low risk of loss.

• Credit function – the financial market is manifested
in the form of providing credit for financing consumption
and investment expenditure. The financial market thus
allocates credit resources where they are needed most.

• Payment function – in the financial market a mecha-
nism is established for realising payments for goods and
services.

• Function of protection against risk – the financial
market offers firms, consumers and governments protec-
tion against risk (life, supplementary pension, property
insurance, etc.). Besides insurance policies it enables the
creation of a diversified portfolio of assets as a security
measure against potential future losses.

• Selective function – the financial market functions in
order to bring into balance savings and real investments,
where concurrently it supports the development of pro-
spective and viable businesses and accelerates the expi-
ry of non-prospering ones.

• Political function – the financial markets have beco-
me the main channel for effecting government policy.

The financial market should not be seen as some
monolith of money. It can be divided according to various
aspects. In both theory and practice the most frequently
used is that according to the first criterion. This concerns
the division as regards special financial products traded in
the financial market, where we distinguish:

(a) the market for short-term financial assets – the
money market,

(b) the market of long-term financial assets – the capi-
tal market.

The economic literature in the case of this division also
speaks of the time aspect and division in terms of the
funds’ purpose.13

The financial market is entered also by those who are
experiencing a transitional shortage of financial resources
and need to borrow. Capital markets are intended for
financing long-term investments according to the needs of
entrepreneurs, governments and households.

Both the main sections of the financial market can be
further divided according to the specific financial instru-
ment traded, that is from its material aspect, i.e. into the
market for credit, securities, foreign exchange, precious
metals, where within this division there can be further divi-
sion into the market for short-term credit, long-term credit,

the insurance market, market in treasury bills, debentures,
mortgage loans, shares, bonds, mutual fund certificates,
etc.

It is natural that no clear dividing line can be placed bet-
ween the individual parts of the financial market. Often it
all concerns a mutual interlacing of instruments, subjects,
operations, ownership, etc.

Another criterion for the division of the financial market
is that according to the method of participants’ entry to the
financial market. Financial markets in this case are divided
into the primary and secondary market. The primary one
is intended for trading new issues of securities, i.e. secu-
rities that are on the market for the first time. The secon-
dary market deals in securities already issued. Its main
task is to ensure liquidity for securities investors, thus inc-
reasing the attractiveness of secondary markets, and
since they also set the price, they accelerate trading also
in the primary market. Secondary markets may be organi-
sed primarily as stock exchanges.

Still more financial market classifications may be found
in professional literature, for example physical markets
and OTC markets, markets with continual trading and
markets with auction trading, markets in supplies and
flows, etc.

As is clear, there are various criteria for dividing the
financial market. Mostly they are subject to the purpose of
examining a certain section of the financial market, and
therefore cannot be uniform.

The financial market system, as one of the important
elements of the economy of any state nowadays, confirms
the considerate impact on the viability of the society. Not
only does it ensure the accumulation of spare resources
and their introduction into circulation, but also represents
a distribution mechanism of financial capital. It is also
a key element of the budgetary and payment mechanism
of the economy of a country.

The existence of the created system of a new financial
market and its law, governing the activity of the market is
an essential pre-condition for the success of economic
reforms in Slovakia currently under way and to continue
for a long time yet.

These standards have brought to the forefront the
urgency of the issue to separate financial market law into
an integrated sub-branch and, on the other hand, not to
restrict it only to the legal regulation of banking as some
sort of banking law.

Financial market law as a sub-branch may be shaped
on the basis of the following facts:

1. Societal need and state interest in creating legal
regulation of financial market, given by the importan-
ce of the financial market for making economic
reforms.

The specific importance of financial market subjects,
the existence of societal need and state interest in crea-
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ting separate legal regulation of financial market activity,
are given also by the fact that the activities of the financi-
al market subjects – commercial banks, insurance com-
panies, asset management companies and other financi-
al market subjects – has a direct influence on the
performance of state economic policy. In Slovakia this
thesis has received also a normative form in individual
laws on banks, on the insurance industry, and on collec-
tive investment.

2. The existence of the subject of legal regulation
itself, given by the particularities of the given area of
societal relations.

We can speak of the financial market law as a sub-
branch in connection with the fact that, similarly as in
other examples of human activity, the legislator here, too,
has specifically regulated the separate type of activity, in
this case financial market activity. The subject of financial
market law though does not end with relations arising in
the course of the activity of financial market subjects. This
subject also comprises relations arising in the process of
regulating the financial market from the side of the Natio-
nal Bank of Slovakia, the Financial Market Authority and
other bodies of general government with the view of ensu-
ring the interest of all natural and juristic persons.

In the final result the conclusion may be reached that
the subject of financial market law is formed by those
socio-economic relations which arise in the process of
the functioning of the whole financial market system in
Slovakia.

Description of financial market law

At the root of a description of financial market law it is
necessary to work from several assumptions. These con-
cern in particular the following:

1.The need for specific methods of legal regulation
The particular nature of financial market law is given by

the specific features of social relations, which form the
subject of this law, namely those financial, commercial,
civil and administrative. In this case importance lies in the
question of the systematic classification of standards
governing the financial market. If we want to speak of the
system of a certain phenomenon, and the system of legal
standards is undoubtedly such a phenomenon, we must
bear in mind on the one hand a certain unity, and a certa-
in differentiation on the other. The system of law is then
the result of a systematisation, based on processing the
substance of sources law by legal science as regards cer-
tain aspects.14 Financial market law uses simple methods
of legal regulation, but also complex methods which
sometimes represent a set of simple methods.

A complex method of the financial market law regulates
mixed legal relations, arising in the functioning of the
financial market system, and can be characterised as
a set of imperative and non-mandatory procedures of
legal activity, which appear in concentration in the legal
status of financial market subjects. Financial market law
also contains primary methods – where these depend on
the nature of the relation which they regulate. They may
be found in various variants. They are affected by specific
forms, in particular those of legal standards – authorisati-
on, prohibition, obligation.

2. Existence or need for specific sources of law.
This is provided in the form of the “legislation” of finan-

cial market law, which thus becomes its source. More
specifically it concerns laws regulating financial market
instruments, i.e. bonds, bills of exchange, cheques, cre-
dit, shares, mutual fund certificates, etc., law regulating
financial market subjects, i.e. banks, insurance compani-
es, pension funds, asset management companies, and,
lastly, laws concerning regulation of the financial market,
i.e. banking supervision, or other authorities of the finan-
cial market regulation such as the Financial Market Aut-
hority in Slovakia. Financial market legislation, and thus
also its sources, must cover such law as the law on secu-
rities, on bills of exchange and cheques, commercial and
civil codes regulating individual institutes of obligation
such as deposit, credit, etc., laws on banks, on the insu-
rance industry, on collective investment, on stock exchan-
ges, on building society savings, on saving and credit
cooperatives, on pension funds, on the central bank and
on other institutions regulating the financial market (e.g.
the Financial Market Authority in Slovakia), etc. This spe-
cific legislation governing the sphere of societal relations
understood by us is manifested by the efficiency of the
legal norm as a relation between the results of its opera-
tion actually achieved and the social objectives for the
achievement of which the legal standard was adopted.15

The social objective in this case is the legal regulation of
relations originating in the framework of the financial mar-
ket’s functioning.

3. Constitutional codification of principles of the
given branch of law.

The Constitution of the Slovak Republic, in its third part,
provides for the economy of the Slovak Republic, the
basic principle of which is the market economy, where
from the wording of the Constitution the Slovak Republic
shall protect and promote economic competition (Article
55 of the Constitution of the SR). This general principle is
authoritative also for financial market law which “covers”
instruments and financial market subjects as an inherent
part of a market economy. Besides this, the Constitution of
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the SR contains a specific article – Article 56 governing
the position of the National Bank of Slovakia as an inde-
pendent central bank of the Slovak Republic and the
backbone of the whole financial market.

4. Existence of a specific system of terms and cate-
gories.

The essence of this requirement financial market law is
a legal sub-branch representing a set of legal standards
governing relations arising in the process of the con-
struction, establishment, functioning and development of
the financial market system on the one hand, and the
regulation of the financial market by the central bank,
other regulatory authorities, or other bodies of general
government on the other hand.

Subject of financial market law

Socio-economic relations originating in the process of
the financial market activity, in particular in the functio-
ning of its instruments and individual subjects, have
a relation to the constitutional, civil, commercial, adminis-
trative, financial and other socio-economic, or in this
case, already legal relations.16

At the same time however, in the process of financial
market functioning legal relations arise that cannot une-
quivocally be assigned to the mentioned relations origi-
nating in the mentioned “primary” legal branches. These
relations form a specific group, falling exclusively in the
competence of the financial market law, so in this regard
they create a specific subject of law. The issue of whether
it is time to lay the scientific basis for the “financial mar-
ket law” category has already passed, and the need for
action is now pressing. Based on this, we take the relati-
ons of financial market law as social relations regulated
by financial market law norms and legal norms of other
legal branches, which represent a comprehensive form of
social relations, where their participants have available
mutually conditions rights and obligations and realise
orders and specific authorisations contained in these
standards, with the emphasis on the overall efficient acti-
vity of the financial market. Relations of financial market
law have the following specific features:

1. Financial market law relations arise in the process of
activity of financial market subjects. The fact that the
legislator, in creating norms has determined and defined
financial market activity as a specific type of human acti-
vity worthy of legal regulation, is an important argument
in favour of financial market law as a relatively indepen-
dent branch of law.

2. Financial market law relations are regulated by its
norms, but also by standards of other legal branches

(constitutional, commercial, civil, administrative, financial,
etc.). In terms of its content, financial market law is com-
plex, and thus represents a specific group in the system
of law, where from the aspect of its complexity there is no
obstacle for financial market law to use also legal stan-
dards of other legal branches, in particular basic ones
such as constitutional law, civil law, etc. Thus, financial
market law has in its field or in the field of its subject of
legal regulation a certain integrational nature.

3. Financial market law relations are of a mixed nature
– public-legal as well as private-legal.17 This is the result
of the worldwide trend of strengthening public law to the
detriment of private law. This is also connected with the
expansion of state interventions, paradoxically into the
economy, in particular by administrative-legal standards
and regulations of an imperative nature, by regulating
ownership relations by the state.

These phenomena and trends then sweep away bor-
ders between public and private law and lead towards the
origin of new integrated legal branches and institutes, in
which the norms of public and private law mutually inter-
leave and mix.

4. Financial market law relations originate in particular
due to the regulation of relations connected with finance,
or are a manifestation of finance and financial relations by
means of money. However, in contrast to financial-legal
relations, which always arise in consequence of money,
financial market law relations can, besides the above,
arise for example also in consequence of the existence
and functioning of securities and a whole range of finan-
cial market instruments. On the basis of this it can be
assumed that these relations are broader than financial
law relations which concern only financial resources. It
can also be said that a typical feature of financial market
law relations is the ownership-legal relation. In this way
relations of financial market law come closer to civil-legal,
commercial-legal as well as financial-legal relations, etc.

5. One of the parties to the relation of the financial mar-
ket law is always one of the financial intermediaries –
a bank, insurance company, pension fund, or a body of
financial market regulations – the central bank, other
regulatory authority, etc. The existence of a body of finan-
cial market regulations is in these relations a manifestati-
on of the presence of the state, and thus confirms the
mixed nature of financial market law’s relations and its
inclination to both the field of private law as well as the
sphere of public law.

6. While civil-legal relations are ownership-voluntary
relations in which subjects can autonomously and inde-
pendently express their will, financial-legal relations on
the other hand confirm the state-power nature of legal
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relations where the voluntary side of parties to the relati-
ons is strongly pushed to the background. In financial
market law relations we see a combination of both the
situations defined above, because parties to these relati-
ons have their autonomous will, however the latter is limi-
ted by standards, for example, besides the legal frame-
works also by standards, or individual legal acts of
financial market regulation bodies.

The subject of financial market law, and thus the subject
of legal regulation, comprises social relations arising in
the process of the position and activity of individual ele-
ments of the financial market and its individual instru-
ments.This concerns socio-economic relations relating to:
• legal regulation of individual financial market instru-

ments,
• the financial market system and its individual subjects,

their origin, responsibilities and powers, organisation
and structure, competence, relations and activities,

• the rights and obligations of natural and juristic persons
in relation to individual financial market subjects,

• financial market regulation laws.
Under the system of financial market law we can thus

understand the internal division of financial market law
into integrated sets of legal norms with regard to their
content and to the proximity of relations regulated by
them.

Slovak financial market law in its internal structure
must be divided into:
• a set of legal norms regulating the standing, powers

and activity of individual elements – financial market
subjects,

• a set of legal norms regulating individual instruments of
the financial market,

• a set of legal norms governing financial market regula-
tion,

• a set of international legal norms adopted in the Euro-
pean Union affecting associated countries of the Cent-
ral and Eastern Europe, i.e. also the Slovak Republic,
which are oriented on the completion of the transition
process of Slovak financial market operators over to the
international standards.
On the basis of the outlined problem theses we can

come to the following conclusion:
The subject of the financial market law are socio-

economic relations originating in the process of the
creation, functioning and development of the financi-
al market system, in particular its manifold instru-
ments and numerous subjects, which continue to

exist in the process of bodies of financial market
regulations, as well as socio-economic relations ori-
ginating in the framework of financial market regula-
tion by other authorities of general government, in
the interest of natural and juristic persons as well as
in the interest of the state itself.

Despite the given outline of theoretical starting points
for obtaining, for financial market law, a fixed place “under
the spotlight” of legal science, it is still being discussed
cautiously. In literature, including that of textbooks, aut-
hors have so far restricted themselves only to clarifying
the term “legal regulation of financial market”.18 Slovak
legal theory is beginning to see the appearance of opini-
ons (where the author of these ideas is their vehement
propagator19) on the establishment of financial market law
as a legal sub-branch in the framework of financial law. 20

Sources of financial market law

The source of the Slovak financial market law are all
forms of law determined by the state, in which appear
financial market law norms as rules for conduct of opera-
tors. They are normative legal acts issued by the respec-
tive state authorities in the form of constitutional acts,
laws, legal measures, government regulations, edicts
and other generally binding legal norms.

Constitutional acts, laws and legal measures are
original normative acts, since they are issued by the
supreme authority of the state power, in the case of the
Slovak Republic it is the National Council of the SR, by
means of elections derived from the power of people.

Government regulations, edicts and other general-
ly binding regulations are derived normative legal acts
issued either by the Government, central bodies of gene-
ral government, which naturally comprise, in the case of
financial market law, the Ministry of Finance, but also the
National Bank of Slovakia, Financial Market Authority,
and indeed even the Stock Exchange.

The source of law, which with regard to the subject of
regulation considerably influences also the financial mar-
ket law, comprises international treaties. In this case this
concerns in particular directives of the Council of the
European Union.

Although the law sources are of temporal nature, and
thus former standards lose force through the adoption of
new legal standards, in our interpretation we rely on the
given state at the beginning of 2005, which certainly will
not become unchangeable, which is also a desirable
development in this dynamic field.

The original sources of financial market law are in par-
ticular:

Act No 460/1992 Coll. – Constitution of the Slovak
Republic,
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Act No 566/1992 Coll. – on the NBS, as later amended,
Act No 483/2001 Coll. – on banks, as later amended,
Act No 95/2002 Coll. – on insurance industry, as later

amended,
Act No 191/1950 Coll. – on bills of exchange and che-

ques,
Act No 40/1964 Coll. – Civil Code, as later amended,
Act No 530/1990 Coll. – on bonds, as later amended,
Act No 513/1991 Coll. – Commercial Code, as later

amended,
Act No 310/1992 Coll. – on building society savings, as

later amended,
Act No 566/2001 Coll. – on securities, as later amended,
Act No 202/1995 Coll. – Foreign Exchange Act, as later

amended,
Act No 118/1996 Coll. – on the protection of deposits, as

later amended,
Act No 80/1997 Coll. – on the Export – Import Bank

of the Slovak Republic,

Act No 594/2003 Coll. – on collective investment, as later
amended,

Act No 429/2002 Coll. – on the Stock Exchange,
Act No 96/2002 Coll. – on financial market supervision,
Act No 747/2004 Coll. – on financial market supervision,
Act No 650/2004 Coll. – on additional pension savings.

Besides the original, i.e. legal sources of financial mar-
ket law, there are still a number of derived sources of fi-
nancial market law, particularly in the form of government
regulations, decrees, measures of the Ministry of Finan-
ce and those of the National Bank of Slovakia.

The third important group of sources of financial mar-
ket law are those based on its international aspect. The
most important of these, especially from the aspect of the
integration of the Slovak financial market system into the
European financial market system, are legal standards
adopted in the framework of EU law.
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