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1 The authors would like to acknow!-
edge the comments and suggestions
by Peter Pénzes (Ndrodnd banka
Slovenska). The article should not be
reported as representing the views
of Ndrodnd banka Slovenska or any
other institutions the authors have
been associated with. The views
expressed and mistakes made remain
of the authors.

2 The majority of those were attribut-
able to guarantees (€ 3290 billion)
and further to liquidity measures
(€198 billion), recapitalisation (€598
billion) and impaired assets (€4506
billion) (Source: High-level Expert
Group report, 2 October 2012)

3 The rules apply to both credit institu-
tions (i.e. banks) and larger investment
firms with initial shared capital of
atleast 730000 EUR. The regime
will also apply to EU-based parent
and intermediate financial holding
companies and mixed financial hold-
ing companies (within remit of the
Financial Conglomerates Directive);
and to subsidiary financial institutions
of an EU credit institution or an invest-
ment firm.

MREL: Gone Concern Loss
Absorbing Capacity

Martina Miskovd, Lucia Orszdghovd’
Ndrodnd banka Slovenska

A number of requlatory reforms have been initiated to address misjudgements revealed by
the recent financial crisis. This article reviews the recently adopted European framework

for resolution regimes, addressing the lack of a coherent approach in dealing with the
insolvency of complex cross-border financial institutions. A particular attention is given to
the resolvability of a financial institution together with the on-going discussion regarding
the calibration of the MREL ratio, raising the questions from the perspective of Central and
Eastern European region. The underlying reform objective is to create a safer, more transpar-
ent and more responsible financial system, which is working for the economy and society as
awhole and which is able to finance the real economy, as an indispensable precondition for

sustainable growth.

A LonG PATH To MREL
During the last decades, as a result of the liberali-
sation processes of financial services worldwide,
the banking sector has significantly grown in its
size and complexity. The banks” business models
have evolved beyond traditional retail domain
and the credit institutions became increasingly
engaged in trading and capital market activities.
Moreover, the financial sector became more in-
tegrated across the borders than in the past. The
institutions became systematically important for
the sovereigns, resulting in their increased risk-
taking and moral hazard. The notion of a “Too
Big to Fail” (TBTF) emerged. The TBTF implies that
systematically important financial institutions
cannot be allowed to fail by state because of the
potential adverse impact of their failure on the
financial system and the economy at large. As
a result, when the crisis hit the financial market in
Europe, during the period 2008-11 the Member
States committed in total to €4.5 trillion (36.7%
of EU GDP) of state aid measures to stabilize fi-
nancial institutions.? The magnitude of actions
taken to support the banking system has been
unprecentented. Taxpayer’s money was put at
risk in order to avoid widespread bankruptcies of
financial institutions and to restore a normal func-
tioning of financial intermediation. In response to
the crises, a vast number of reforms have been
adopted to strengthen global financial markets.
However, neither stronger prudential rules nor
closer supervision introduced by these reforms
can exclude any future bank failures. Therefore,
the authorities introduced a set of new rules in or-
der to ensure that such failures can be managed
without any systemic disruptions to the stability
of other financial institutions or financial markets,
and without any recourse to public sources. One
of the intentions behind those initiatives was to
terminate the TBTF doctrine.

At the global level, the Key Attributes for effec-
tive resolutions regimes of financial institutions
were initiated by the G20 and prepared by FSB
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in 2011, closely followed by the Bank Recovery
and Resolution Directive (BRRD) proposed by the
European Commission in 2013. This Directive is
designed to provide adequate tools at EU level
to effectively deal with unsound or failing credit
institutions and investment firms. It aims to make
sure that an institution can be resolved speedily
and with minimal risk to financial stability. It fo-
cuses on preserving critical functions of a failing
bank. Moreover, on failure, shareholders and cred-
itors, rather than taxpayers, bear the losses.

The new legislation includes a requirement for
all institution® (at entity and group level) to draw
up and maintain a credible recovery plans, pro-
viding the resolution authorities with essential
information on how to assess the resolvability of
an institution. In a nutshell, the assessment of the
resolvability of an institution aims at isolating criti-
cal functions, which needs to be continued, and
liquidation of the remainder. If not deemed nec-
essary in the public interest, the institution should
be considered resolvable through liquidation in
accordance with normal insolvency procedures.
So through the recovery plans, critical functions
of institutions will be specified but the decision,
whether and how the institutions would be re-
solved, remains with the resolution authority.

Therefore, resolution authorities'possess all nec-
essary legal powers and tools including a power
of sale, powers to write off or cancel shares and/
or debt, the power to replace senior manage-
ment and impose a temporary moratorium on
the payment of claims. A harmonised minimum
set of resolution tools available includes a sale of
business tool, bridge institution tool (transfer of
the business to an entity owed by the authorities),
an asset separation tool (transfer of 'bad’assets to
a ‘bad bank’) and a bail-in tool (unsecured credi-
tors of an institution bear appropriate losses). In
order to avoid institutions structuring their liabili-
ties in a way that impedes the effective usage of
the resolution powers and tools, and to avoid the
risk of contagion or a bank run, the institutions are
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required to meet at all times a newly introduced
ratio — the minimum requirements for own funds
and eligible liabilities (MREL).

Main criTeriA FOR MREL: Loss
ABSORPTION AND RECAPITALISATION
PERSPECTIVES

In addition to public interest, the triggers for entry
into resolution are twofold: first, an institution is
failing or likely tofail; second, it is apparent that no
action is available to remedy the situation within
a reasonable timeframe. The resolution authority
must act when all of them are hit*

The complex structure of significant institutions
nowadays means that their activities cannot be
immediately shut down. Furthermore, it is broadly
recognised that following a reorganisation or an
orderly wind-down, institutions must be recapi-
talized to sustain their critical functions and to
stabilise the situation in order to become viable
and to operate on a going concern basis again.
MREL addresses these concerns: First, it requires
the institutions to achieve a liability structure that
allows them to absorb losses. Second, it sets re-

quirements on own funds and eligible liabilities
so that institutions, following the resolution, are
able to restore solvency to the point that they can
be re-authorized by the supervisory authority and
that they can regain market confidence as well as
the access to normal central bank facilities.

MREL is calculated as a simple mathematic
formula (Figure 1). The BRRD does not establish
a common minimum MREL, but the ratio is calib-
rated by the resolution authority on a case-by-ca-
se basis. This approach ensures level playing field
and better reflects the resolvability, risk profile,
systemic importance and any other characteristic
of an institution without jeopardizing the consis-
tency across the EU. Thus, the process requires re-
solution authority to assess matters which are also
considered either in the calibration of prudential
regulatory requirements or in the case-by-case
judgment made by the supervisory authority. It
shall be noted that once the resolution authority
made the decision on the MREL level, institutions
have to comply with the set ratio at all times.

If a failing institution did not have sufficient loss
absorbing capacity and recapitalisation potential,

Legal basis for the MREL requirement and its Slovak application

Minimum requirements for own funds and
eligible liabilities (MREL) are introduced in
Article 45 of the BRRD." The directive sets
the basic principles for MREL, however, as
with all recent initiatives, the detail is left to
regulatory technical standards. As regards
the MREL, the European Banking Authority
(EBA) has been mandated by the directive to
further specify the MREL calibration criteria.
The aim of these standards is to achieve an
appropriate degree of convergence in how
the criteria set in the BRRD are interpreted
and applied across the whole EU. The un-
derlying idea is that institutions with similar
characteristics and risk profiles in different
EU Member States have similar levels of
MREL. The first draft of the regulatory tech-
nical standards (RTS) on MREL was open to
public consultation for three months (un-
til 27 February 2015). A public hearing has
taken place on 19 January 2015. The EBA is
now analysing the responses, whereas the
draft RTS needs to be submitted to the Eu-
ropean Commission by 3 July 2015. The final
document will be adopted by the European
Commission as an implementing regulation,
directly applicable in all EU Member States.
It is foreseen that MREL will be applied ac-
ross Europe as of 1 January 2016.

The resolution framework in Slovakia is fully
operational from 1 January 2015, when the Act
on resolution in the financial market (the Act)?
entered into force, transposing thus the BRRD
into the Slovak legal framework. The MREL requ-
irements have been implemented in Article 31
of the Act. At the very same day, the Resolution
Council, which represents the national resolution
authority in the Slovak Republic, was created.

Given the magnitude of new regulatory requ-
irements imposed on the financial sector, one
of the top priorities of the Resolution Council
is to maintain active and effective communi-
cation with the financial market about the la-
test developments. With respect to MREL, two
meetings with the credit institutions and in-
vestment firms have been organised to discuss
the draft proposal in calibrating MREL (in early
December 2014 and in February 2015). These
regular meetings are aimed to involve banking
professionals to discuss the upcoming regula-
tory changes from its early drafting stage and
to encourage them to participate and raise
their comments and suggestions in the public
consultation organised by the EBA. The design
and calibration periods are critical in setting
the optimal resolution regime and to ensure
resolvability without duly penalising financial
stability and intermediation.

1 Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a framework for the recovery and
resolution of credit institutions and investment firms (OJ L 173, 12.6.2014).
2 Act No 371/2014 Coll. Of 26 November 2014 on resolution in the financial market and on amendments to certain laws.

4 It may also act, outside the resolu-
tion, if only one of them is met. See
also Article 59 of Directive 2014/59/
EU of the European Parliament and
of the Council of 15 May 2014 stab-
lishing a framework for the recovery
and resolution of credit institutions
and investment firms (OJ L 173,
12.6.2014).
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Figure 1 MREL calculation

% MREL =The amount of own funds and eligible liabilities' /
The amount of total liabilities and own funds of the institutions

'Eligible liabilities
must comply with
following conditions?

the instruments is issued and fullly paid up
the liability is not owed to, secured by or guaranteed by the institution itself
the purchase was not funded directly or indirectly by the institutions

the remaining maturity is at least one year
the liability does not arise from a derivative
the liability does not arise from a deposit covered by the national insolvency

hierarchy
> BRRD Article 45 (4)

the resolution authority would have to draw on
public funds to stabilise it. This would lead again
to the pernicious problem of a “Too big to fail”
institution and the vicious cycle between a bank
and a sovereign would not be broken. However,
one can ask: How much of MREL is enough to
avoid such a situation? This depends above all on
the size and systemic importance of a credit insti-
tution. The critical function of a small bank is lim-
ited to the covered deposits taking, given the 100
000 EUR level provided by a deposit guarantee
scheme, one can assume that most of deposits
are safe in case of bank failure. It follows that the
cessation of its services will very unlikely cause
any financial instability (although it is vital to en-
sure that depositors are able to quickly recover
their funds). On the other hand, a more complex
institution could pose a higher risk to the system
as a whole. Therefore, it is important to ensure
that the bank is stabilized without disrupting its
critical functions. As such, there must be sufficient
capacity to restore minimal capital requirements.

This prompt a second question: How much of
what kind of instruments exactly is enough? The
viability of recapitalisation is ensured through
eligible liabilities (MREL) and bail-in able liabilities
(BAIL-IN tool). In practise, the resolution authority
will base its decision, on a fair, prudent and real-
istic valuation conducted during the resolution
process. The valuation provides for a more pré-
cised idea on both actual losses and recapitalising
needed further specifying the amount of bail-in
able liabilities available.

However, the MREL ratio is to be calibrated be-
fore a bank is failing (in so-called “good times”),
addressing the hypothetical scenario “when the

Figure 2 MREL criteria

4. Business model,

funding and risk profile
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5. Deposit Guarantee
Scheme Contribution

things go wrong.” Thus it represents a sort of
a "living will" of the financial institution, calibrat-
ed by the bank (through recovery scenarios), by
the competent and macro-prudential authority
(through prudential regulatory requirements) and
by the resolution authority (MREL level set-up).

This leads us to the last question: How much
will it cost? Itis necessary to take into account that
there will be certain costs incurred at present, in
particular related to necessary changes in banks'
liability structure and higher costs of funding.
Therefore, it is essential that the design maximises
the benefits while minimising the costs.

REGULATORY TECHNICAL STANDARD ON
MREL - A COMMON APPROACH THAT
MIGHT NOT FIT ALL SIZE?
As stipulated by the BRRD, the European Banking
Authority (EBA) is mandated to prepare the draft
regulatory technical standards (RTS) on criteria for
determining the MREL (Figure 2). The draft RTS,
which has been recently subject to a public con-
sultation, seeks to clarify how the assessment by
the resolution authority of the amount of MREL
(needed to absorb losses and, where necessary,
to recapitalise a firm after resolution ("gone” con-
cern) is linked to the institution’s capital require-
ments (‘going” concern)). The guidelines provide
that the resolution authority should, as a default,
seek to rely on supervisory assessments of the de-
gree of loss that a bank might need to absorb if
in difficulties and of the amount of capital it will
need in order to operate again, following the re-
solution process.

In addition, the resolution authority should
consider any additional MREL needed to success-

1. Loss Absorption Amount
2. Recapitalisation 3. Exclusion from bail in

6. Size and systemic risk
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fully implement the resolution plan. In particular,
where the resolution plan identifies that some
liabilities might be unlikely to contribute to the
loss absorption or recapitalisation in the resolu-
tion process, the resolution authority is entitled to
increase the MREL ratio or it could take some al-
ternative measures. Furthermore, if the resolution
authority considers that the Deposit Guarantee
Scheme might be required to contribute to the
costs of the resolution, this might be taken into
account when setting the MREL level. Lastly, the
draft RTS proposes that at least those institutions
which are identified as Globally Systemically Im-
portant Institutions (G-Slls) or Other Systemically
Important Institutions (O-Slls) for the purposes of
the CRR/CRD IV* should be identified as systemic
for the purpose of the MREL calibration. For these
institutions, resolution authorities should consid-
er the potential need to be able to access the res-
olution financing arrangement in the event that
it is not possible to implement a resolution plan
relying solely on the institution’s own resources.
The resolution authority should assess whether
the MREL would be sufficient to enable the pre-
conditions set in the BRRD to be met, namely the
minimum burden-sharing requirements, which
allow the access to these arrangements.

Discussion on the draft RTS is currently on-
going, involving different groups of stakeholders,
such as the EBA, resolution (and supervisory) au-
thorities, credit institutions, researchers as well as
banking associations. A common principle needs
to be agreed, which allows for an effective appli-
cation of the main criteria, however without jeop-
ardising the principle of proportionality and by re-
flecting the high diversity of bank business model
in Europe. A careful calibration of the aforemen-
tioned criteria is the key in order to ensure that
the resolution is feasible and credible.

In what follows, a detailed review of the ap-
proach to each criterion, as proposed by the
RTS, will be presented, complemented by an as-
sessment by the authors of their implications for
the emerging market. The arguments presented
by the authors are made from a perspective of
a “conservative” deposit taking banking model,
which is prevailing in the Central, Eastern and
South-Eastern Europe.

Loss absorption amount. The current draft is
based on the default that loss absorption is the
maximum of both, the leverage ratio and the cap-
ital ratio requirements. Moreover, the capital ratio
requirements enter the calculation in its entirely,
including Pillar 2, Basel 1 floor and combined
buffer requirements.?

In other words, it assumes that a bank has de-
pleted its entire capital in the resolution proceed-
ing. This maximum approach to the loss absorp-
tion appears rather conservative, in particular
with respect to the capital requirements. The draft
RTS is based on an automatic assumption that all
institutions are subject to systemic risks arising
from trading activities or complex market activi-
ties, thus activities which have a direct implica-

tion to higher amount of potential loss. However,
with respect to credit institutions with a classical
deposit taking business model, one could expect,
in particular given the new prudential rules and
enhanced supervisory effort introduced by the
CRDIV/CRR, that any worsening of their financial
position and any excessive risk taking by such an
institution will be detected by the supervisory or
resolution authority in due time, thus before the
entire capital is gone.

Furthermore, the draft RTS does not provide
for any flexibility to address idiosyncratic single
risk only, such as the plausible loss. On the oth-
er hand, the introduction of the leverage ratio
rightly recognizes the diversity of business mod-
els within Europe. A bank with a low density of its
risk-weighted assets (RWA) will more likely breach
the leverage ratio first, contrary to a bank with
a more risky profile.

Recapitalisation. The EBA acknowledges that
the resolution plan may not imply that the en-
tire group is recapitalised in the same way as the
part of the group that enters into the resolution
process. In other words, the preferred resolution
strategy of a group may involve discontinuing
or winding down of some subsidiaries, business
lines or activities rather than continuing the en-
tire business. Moreover, and similar, to the loss ab-
sorption amount, the current draft assumes the
inclusion of the pillar 2 capital requirements as
well as the combined buffers in the calculation of
the minimum recapitalisation amount.

It shall be recognised that a sufficient recapitali-
sation amount is crucial in order to regain market
confidence after the resolution process. However,
although driven by a good rationale, the draft RTS
seems to take a rather strict approach in defining
the minimum recapitalisation amount. In other
words, the application of the proposed require-
ment would lead to higher standards than those
of the TLAC (Box 2). This would thus penalize Euro-
pean banks vis-a-vis their peers in other regions.

Moreover, the combined buffers serve differ-
ent purposes, namely they ensure that bank has
capacity to withstand shocks and raise resilience
under distress periods. They are built up in “good
times” and therefore the assumption of a bank
fully complying with them following a resolution
seems to Create unnecessary burden and biases
towards the institution. The same arguments
broadly apply to Pillar 2 requirements as well.
In this respect, and in line with the general ap-
proach, it is worth considering that the RTS sets
minimum capital requirements only, whereas the
resolution authorities are given the discretion to
deviate from those, based on an expert judge-
ment.

Table 1 presents a stylised example of appli-
cation of the capital and resolvability criteria to
hypothetical banks with simple business models,
but applying different resolution plans. Please
note that only capital requirements are used to
determine the required degree of loss absorb-
ency.

5 Directive 2013/36/EU on access to
the activity of credit institutions and
the prudential supervision of credit
institutions and investment firms
(CRD IV) and Regulation (EU) No

575/2013 on prudential requirements
for credit institutions and investment

firms (CRR).

6 The buffer requirements include

capital conservation, countercyclical,
systemic entities (both the G-Slls and

the O-SlIs) as well as systemic risk

buffers.
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7 Covered deposits, secured liabilities, li-
abilities with a remaining maturity of
less than seven days owed to settle-
ment systems, tax and social security
authorities, liabilities raised by virtue
of fiduciary relationship protected
under applicable insolvency law.

Exclusion from bail-in. Article 44(2) of the BRRD
in stipulates the classes of liabilities that shall not
be subject to write-down or conversion powers.’
Furthermore, in case the bail-in is applied, Article
44(3) provides the resolution authority with an
option to further exclude liabilities or group of li-
abilities where the bail-in would not possible or
its cost would be higher than benefits. This refers
in particular to liabilities which are related to criti-
cal functions, with a risk of contagion effect and
of destruction in value to comprise no creditor
worse off principle.

The draft RTS introduces a principle that MREL
should be set at such levels to avoid any risk of
compensation, but it leaves it up to the resolution
authority to determine how to address this issue,

Table 1 Stylised examples of application of the capital and resolvability criteria
The example includes only institution's capital requirements to determine the required degree of loss absorbency

BANK A Small Bank

RESOLUTION POST-RESOLUTION

Scenario: Bank A'is a small bank, risk weighted assets of 35%,

BANK AA

namely whether this is best done by increasing
the MREL, requiring part of the MREL to be met
through contractual bail-in instruments as permit-
ted under Article 45(13) of the BRRD, or through
alternative measures to remove impediments to
resolvability and propose to introduce de minimis
derogation for excluded liabilities which account
for less than 10% of a given insolvency class.

The proposal seems reasonable at the first view;
however it is difficult to comment on it in more
detail without a more comprehensive analysis of
the liabilities structures, including the excluded
liabilities and different group of liabilities. Such
an analysis will be conducted in the preparatory
process of the resolution planning. Therefore, the
draft RTS should provide more flexibility so that

total capital requirement of 10,5% (8,5 + 2,5 combined buffer - . .
requirement, no pillar 2 or discretionary buffer requirement). Normalinsolvency proceedings.
Simplified balance sheet
RWA 35 Other 9,3 MREL 3,7%
liabilities
Other 65 Eligible liabi- 0 Loss absorbtion 37
Assets lities amount !
Own funds 37 Capital adequacy  10,5%
Total Total
Assets 100 liabilities 100
BANK B Medium size bank BANK BB
) ) . ' Liquidation is not feasible and credible because bank carries out some critical functi-
. 0,
?g?;g%fﬁpgﬁ gagso/”fg ;Vilggtig;ﬁaidogi?ff} :gta:inglta\ - ons. Resolution strategy is transfer of critical functions to bridge bank and liquidiation
9 ) 27000 T 4 ; 4 of the remaining assets and liabilities therefore recapitalisation amount is set as 1,8% of
ment, no pillar 2 or discretionary buffer requirement). total liabilities and own funds
Simplified balance sheet Simplified balance sheet
RWA 35 Other 94,5 RWA 175 Other 482 MREL 5,5%
liabilities liabilities
Other Eligible liabi- Other Eligible Loss absorbtion
Assets 65 lities 18 Assets 325 liabilities 0 amount .
Own funds 37 Own funds 18 g;ggj;cy 10,5%
Total Total Total Total
Assets 100 liabilities 100 Assets >0 liabilities >0
BANK C Systemically important bank BANK CC
Scenario: Bank C has risk weighted assets of 35%, total . . . . _ . .
} ) . ' : Feasible and credible resolution strategy is a bail-in due to complexity of bank, recapita-
capital requirement of 15% (85 + 2,5 capital conservation + - lisation is set to 5.4% of total liabilities gzd own funds. e i

2,5% OSlI buffer and 2% pillar 2).
Simplified balance sheet

Simplified balance sheet

RWA 35 Other 89,2 RWA 35
liabilities
Other Eligible liabi- Other
Assets = lities >4 Assets 60
Own funds 54
Total Total Total
Assets 100 liabilities 100 Assets %
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Other 896  MREL 10,8%
liabilities
AEIigiAb‘Ie 00 Loss absorbtion 54
liabilities amount
Own funds 54 i 15,5%
adequacy
Total
liabilities %
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Total Loss-Absorbing Capacity (TLAC) - a global
equivalent to the European MREL

On 10 November 2014, the Financial Stabili-
ty Board (FSB) released a draft consultation
document on adequacy of loss absorbing
capacity of global systemically important
banks (G-SIBs) in resolution. The FSB proposes
to achieve the availability of adequate loss-
absorbing capacity for G-SIBs in resolution
by setting a new minimum requirement for
“total loss-absorbing capacity” (TLAC). The
minimum Pillar T TLAC requirement is a requ-
irement for loss absorbing capacity on both
a going concern and gone concern basis, in-
corporating existing Basel 3 minimum capital
requirements and excluding Basel 3 capital
buffers. The TLAC requirement strives to en-
sure adequate availability of loss-absorbing
capacity in resolution. The aim is to establish
a framework that is consistent with the Basel
capital framework and continues to set ap-
propriate incentives for firms to be well capi-
talised. The kinds of instruments that count
towards satisfying existing minimum regu-
latory capital requirements would therefore
also count towards satisfying the common
minimum Pillar 1 TLAC requirement.

Despite seeking the same purpose, TLAC and
MREL are based on different rationales. First,
the TLAC is applicable for G-SIBs only. Second,
the ratio is calibrated using Pillar 1 minimum
TLAC requirement, which is set as 16-20% of
RWA (or 6% of leverage assets plus a Pillar 2 fir-
m-specific requirement). Third, TLAC does not
include capital buffers. As a consequence, the
two ratios are not easy to compare.

However, G-SIBs domiciled in the EU will
be obliged to comply with both TLAC and
MREL requirements. The compliance with the
two requirements is relevant for 14 instituti-
ons out of 30 G-SIBs (as of November 2014)',
which have their headquarters in one of the
EU Member States.? TLAC will be phased in
from 1 January 2016 for all G-SIBs (its full im-
plementation is foreseen by 1 January 2019),
whereas the MREL will be applicable as of
2016. Moreover, the G-SIBs will also be sub-
ject to resolution requirements by the FSB,
alongside a similar exercise imposed on them
by the SRB (or a respective national resolution
authority) to resolving future banking crisis
and thereby reducing moral hazard.

1 For a detailed list of institutions, please refer to FSB list of G-SIBs (November 2014).
2 Germany, France, United Kingdom, ltaly, Netherlands, Spain and Sweden.

the calibration of this criterion could be sup-
ported by practical experience when drafting the
resolution plans.

Business model, funding model and risk pro-
file. In this regard the RTS propose that the reso-
lution authority shall request from the competent
authority, a summary and explanation of the out-
come of the supervisory review and evaluation
process (SREP) taking into account business and
funding model, risk profile, governance. Based on
the SREP’s outcome, MREL could be adjusted, if
there is any weakness identified by the resolution
authority.

Including the results of the SREP review into
calibration of the MREL requirement appears to
be reasonable; however the contrary is true for
the option to adjust the MREL ratio upwards only,
if any risks and vulnerabilities are identified. The
MREL requirement should be fully aligned to the
SREP results both upwards and downwards and
there shouldn't be an option to calibrate beyond
the SREP outcome. We would recommend rigor-
ous precision of the RTS wording that neither of
the two authorities should put in question a bind-
ing decision of the other authority given the dif-
ferent principle they follow (Box 3).

Deposit Guarantee Scheme contribution. The
resolution authority shall determine the amount
of potential losses to the deposit guarantee
scheme (DGS) if an institution was liquidated un-
der normal insolvency proceeding. The resolution
authority ensures that MREL is set at a sufficient
level to ensure that if met, the estimated contribu-
tion would be lower than 50% of the target level
of the DGS. In this respect, it is worth highlighting
that new risk-based contributions to DGSs will be
introduced as of January 1, 2016, including new
target level set for the national DGSs.

Size and systemic risk. Any use of external fi-
nancing to absorb losses or recapitalise a credit
institution will be exceptional and used only in
cases where there is a strong public interest. The
requirement in the BRRD stipulates that the reso-
lution financing arrangement may only be used
to absorb losses and recapitalise a bank once
shareholders and creditors have made a contri-
bution to the loss absorption and recapitalisation
which equals to at least 8% of the total liabilities
of the bank, including its own funds. The draft RTS
introduced 8% of total liabilities as a MREL floor for
systemic institutions, in order to ensure that they
would have an access to the resolution financing

ro¢nik 23, 3/2015
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Going concern & Gone concern

One could ask why two separate authorities are
needed to monitor the same institution. The
rationale behind this is the different approach
they take, the so called “going concern” and
‘gone concern”. The supervisory authority is
concerned about keeping an institution run-
ning (‘going"), whereas the resolution authority
takes a differentiated approach. It focusses on
what needs to be done in order to manage the
consequences if institutions get into or close to
a default (once the institution is ‘gone”). It fol-
lows that different quantitative and qualitative
measures are applied by the two authorities.
To better understand the difference betwe-
en these two concepts, an example from
maritime law could be used. The supervisory
authority represents an authority that oversees
a ship, being responsible for its safe and effi-
cient operation, ensuring that the vessel com-
plies with local and international laws, as well
as company and flag state policies. All persons
on board, including its management, staff
members as well as passengers are under the
captain's authority and subject to safeguards
by the overseeing authority. The resolution

authority responsibility lies with a shipwreck
(in the maritime terminology: flotsam, jetsam,
lagan and derelict), deciding on whether the
whole ship, its part or its cargo should be kept
or cast overboard to lighten the load in time
of distress. Moreover, special attention is given
to the safeguards to all passengers and a fair
treatment of all stakeholders.

The recent regulatory changes introduced
a new set of requirements, addressing both
the “going” concern' and the “gone” concern.
As regards the “gone”concern, the most promi-
nent feature of the new resolution framework
is to allow absorption of capital losses at the
point of non-viability of an institution, which
was — in the European context — complemen-
ted by the new recapitalisation requirements.
For this purpose, contractual terms of all capi-
tal instruments will include a clause that will
allow their write-off or conversion to common
shares if a bank is judged as non-viable by the
resolution authority. This principle will thus in-
crease the contribution of the private sector
to resolving future banking crisis and thereby
reducing moral hazard.

1 New global Basel lll requirements, implemented at the EU level within the framework of CRDIV/CRR, introduce new supervisory
measures (addressing thus the "going" concern), ensuring in particular higher levels and better quality of the capital as well as new
leverage and liquidity ratios. Moreover, further requirements were imposed respect to securitisations, trading book, counterparty

credit risk as well as to bank exposures to central counterparties

arrangements. The proposed threshold of 8% cor-
responds to the RWA density of 35, 5%.

The EBA proposal refers to systemic institutions
(GSlls and OSlIs) only. For the other institutions, the
threshold of 8% should be considered as a refer-
ence, although when calibrating this measure it is
worth to honour the principle of proportionality.

As a general remark, the current wording of
the RTS raises the main concern with respect to
the application of the principle of proportional-
ity. In particular, the implications of the proposed
requirements on a traditional deposit taking busi-
ness model, when the funding sources are pre-
dominantly based on the primary/retail deposits,
seem not to be taken properly into account. In
this specific case, an institution, in order to com-
ply with the proposed requirements, would need
to raise high level of eligible liabilities, mostly un-
secured long-term liabilities. It is recognized that
it is difficult to find the right balance between
a flexible approach that rewards resolvability and
the need to apply harmonised rules, however at
the same time the current wording seems to be
biased towards penalising the traditional deposit
taking business models prevailing in the CEE to
the benefit of bigger risk-taking approaches.
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In order to ensure a harmonised application
of the MRELs discretional criteria, the EBA will
submit a report to the European Commission by
21 October 2016 analysing whether there have
been any divergences in the levels set for com-
parable institutions in Europe. This report will be
critical to maintain the level-playing field and to
enhance transparency among European banks.

ConcLusIioNs

The introduction of MREL represents a respon-
se of the European regulatory authorities to the
financial crisis, which addresses to the absence
of any efficient measures — at both the national
and European level, to deal with failing large cros-
s-border credit institutions. This situation resul-
ted in unprecedented state aid to the sector as
awhole. In this perspective, MREL represents a sa-
fety net for cases when everything else is “gone”.
It could be seen as a reserve parachute, which
could efficiently mitigate any spread of the panic
and thus prevent any contagion effect on other
market participants or financial sectors in other
European countries. Lastly and most importantly,
it is the end of the too-big-to-fail myth. In other
words, the requirement to structure bank’s liabi-
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lities in an appropriate way and to keep enough
resources for any possible recapitalisation means
that each and every financial intermediary can
fail or be wound down in an orderly fashion and
without any (or limited) impact on other market
participants. Furthermore, the introduction of the
bail-in concept provides an additional clarity with
respect to the creditor hierarchy and thus the po-
sition of bail-in instruments within the hierarchy
of debt commitments in a bank’s balance sheet.
As such, the investors could better understand
the eventual treatment of their respective instru-
ments in the case of a resolution process. Overall,
this approach is based on the premises that the

bail-in will be the rule, and the bail-out a rare ex-
ception in the future.

However, there is a significant work ahead
of the regulators and authorities related to the
effective calibration of the minimum require-
ments for own funds and eligible liabilities
(MREL) or the "gone” concern loss absorbing ca-
pacity. This article identifies several drawbacks
of the approach, recently proposed by the EBA.
The draft document appears not to be well
balanced, in particular when its implications
on the less developed financial markets in the
Central, Eastern and South-Eastern Europe are
considered.
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Webové sidlo Rady pre rieSenie krizovych situacii

(www.rezolucnarada.sk)

Vo februdari 2015 bolo verejnosti spristupnené
webové sidlo Rady pre riesenie krizovych situ-
acif (dalej len rada”). Zdujemcovia tu ndjdu za-
kladné informacie o Ulohéch rady, jej ¢lenoch,
ako aj o jej aktivitach vratane vybranych roz-
hodnuti a ozndmeni rady z jej zasadani. Webo-
va stranka zaroveri ponuka (v slovenskej aj ang-
lickej mutdcii) stru¢né vysvetlenie, ako funguje
ramec riedenia krizovych situdcii na narodnej
drovni a v eurozéne. Poskytuje tieZ odpovede
na najcastejsie otazky tykajuce sa rezolucnych
nastrojov a rezolu¢ného fondu, ktory sluZi na
zhromazdovanie finan¢nych prispevkov od fi-
nan¢ného sektora. Okrem toho tu navstevnik
najde prehlad suvisiacich pravnych aktov do-
tykajucich sa problematiky rie3enia krizovych
situacil.

Rada pre riesenie krizovych situécii vznikla
1.janudra 2015 ako ndrodny rezolu¢ny orgén pre
rieSenie krizovych situdcii vybranych instittcii vo
finan¢nom sektore v Slovenskej republike. Jej
hlavnym cieflom je predchddzat krizovym situa-
ciam vybranych institUcif a skupin vo finan¢nom
sektore a v pripade ich vzniku efektivne riesit
krizovu situédciu so zretelom na zachovanie fi-
nancnej stability a zabezpecenie ochrany majet-
ku klientov danej institucie a skupiny. Rada bola
zaloZena ako samostatna pravnicka osoba v ob-
lasti verejnej spravy, pricom vykondvanie uloh
potrebnych na odborné a organizacné zabez-
pecovanie vykonu pdsobnosti a prédvomoci rady
zabezpecuje Narodna banka Slovenska.

+ Rada pre riegenie krizovjch Rada pre rieSenie krizovych situacii &=

situacii

Rada pre riesenie krizovych situdcii (dalej "Rada’) venikla 1. januéra 2015 ako narodny rezoluény organ pre rieSenie
- krizowjch situdcif vybranych indtitdcii vo finanénom sektore v Slovenskej republike. Pod vybranymi ingtitdciami sa
+ Clenovia rady rozumejts thverové indliticie a obchodnici s cennymi papiermi (tj. OCP s minimalnym zakladnym imanim vo vigke 730

+ Zakladné dokumenty

+ Povinne zverejfiované tisic eur)
informécie

' Yo Rada je suastou jednotného rezoluzného mechanizmu, ktory tvoria.

+ Kontakt + Jednotna rezoluéna rada so sidlom v Bruseli

+ Informécie pre verejnost

+

nérodné rezoluéné organy krajin eurozony,
+ Legislativa

.

nérodné rezolutné organy ostatnyich krajin EU, ktoré sa dobrovolne rozhodli zapojit do jednotného rezolutného
+ Ginnost rady mechanizmu

+ Eurbpska a medzindrodni
spolupraca
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Hlavnjm ciefom Rady je predchadzat’ krizovym situgcidm vybranjch institicii a skupin vo finanénom sektore
a v pripade ich vzniku efektivne riesit kiizowi situdciu so zretefom na zachovanie finantnej stability a zabezpetenie
ochrany majetku Klientov danej indtiticie a skupiny. Za tym Géelom Rada

= pripravuje rezoluéné plany vybranjch indtiticit so sidlom v Slovenskej republike (SR) a podiefa sa na priprave
skupinovjch rezoluénych planov, Ktorjch deérska spolognost ma sidlo v S
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